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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,  
SONITPUR AT TEZPUR 

 
 
PRESENT : Sri S. Das    
   Additional Sessions Judge  

Sonitpur, Tezpur 
 

 
JUDGMENT IN Spl. NDPS CASE NO. 03 OF 2013 

 
Under Section 20 (B) of NDPS Act.  

 
 

State of Assam 
 
 

– Versus – 
 

1. Sikun Saharia  

              S/o- Sri  Golok Saharia 

          Vill- Pathakpur Mazbat 

P.S- Mazbat 

 

A  P  P  E  A  R  A  N  C  E 
 

For the State   : Smti. R. Chakravorty, Addl. P.P. 
 
For the Accused  : Mr. P. Sarmah, Advocate. 
 
Date of Evidence                  : 03-12-14,12-02-15,27-03-15,13-05-15,                 

01-08-15,29-08-15. 
 
Date of argument  : 10-02-2016, 24-02-2016    
 
Date of Judgment  :  01-03-2016 
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J U D G M E N T 

 

  Accused Sikun Saharia has been charged U/s. 20 (B) of the NDPS Act 

for possessing ganja in contravention of provision of NDPS Act.  

Brief facts : 

           Prosecution case in a nutshell is that Sri Golok Chandra Das, ASI of 

Thelamara P.S. lodged an FIR with Thelamara PS  alleging that on 4-8-13 at about 

7:30 a.m. while he along with police personnel of Thelamara P.S was performing 

NAKA checking duty on NH No.52 in front of Thelamara PS, stopped and checked one 

passanger vehicle bearing No AS-12/E 5739 coming from Dhekiajuli towards Tezpur 

,and recovered one bag from the possession of one passenger named Sikun Saharia 

of  Pathakpur under Mazbat P.S. and found about 5 kg ganja ( cannabis) contained in 

the said bag being carried in vehicle . 

 

2.            On receipt of the ejahar the O/C, Thelamara  P.S. registered a case 

being Thelamara P.S. case No.88/13 U/s.20(B) of NDPS Act.   

3.             The O/C, Thelamara P.S. entrusted investigation of the case to  S.I. Sri 

Ramesh Saikia. Accordingly he started investigation and during investigation sample 

of seized ganja was sent for forensic examination and obtained report from the 

Director-cum-Chemical Examiner to the Govt. of Assam, Directorate of Forensic 

Science, Assam, Kahilipara. On completion of investigation, submitted charge sheet 

against accused Sikun Saharia to stand trial U/s.20(B) of NDPS Act.    

4.   This case was transferred to this court from Hon‟ble Sessions Judge, 

Sonitpur ,Tezpur .On appearance of the accused copies were furnished to the accused 

and then  this court considered the materials on record and upon hearing both the 

sides framed charge U/s.20(B) of NDPS Act.  and read over and explained to the 

accused, to which he pleaded not guilty and claimed to be tried.  
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5.  Prosecution, in order to bring home the charge against the accused 

examined seven witnesses in all. On conclusion of prosecution evidence the accused 

was examined U/s.313 of Cr.P.C. The circumstances appearing in the evidence 

against the accused were put to him and necessary questions were also put to him. 

The accused totally denied the prosecution allegation. However, the accused declined 

to adduce evidence in his defence.   

                  Point for determination  : 

6.              That on 04-08-2013 at about 7:30 a.m. on N.H. No.52 at Thelamara 

under Thelamara P S, police recovered about 4 kg of ganja which you carried in a bag 

while travelling in a vehicle bearing no AS-12/E 5739 and there by committed offence 

punishable under sec 20(B) of NDPS Act  .   

7.  I have heard argument advanced by learned counsel for both the 

sides. I have gone through the evidence on record.                

Discussion, Decision and Reasons thereof  :  

8.   PW1  Golok Chandra Das, ASI of Police. His evidence is that on 4-8-13 

he was posted at Thelamara P.S .On that day at about 7.30 a.m   On that day he 

along with other police personnel of Thelamara P.S was performing NAKA checking 

duty on NH 52 in front the PS. At that time one passenger vehicle (winger) bearing 

registration No.AS-12/E-5739 which was coming from Dhekiajuli side towards Tezpur 

was stopped in front of the police station and the passengers were asked to get off 

the vehicle for checking. Then one passenger got off from the bus with a bag. He 

checked the bag andfound two plastic packets  inside the said bag.  when the said 

two packets were checked and examined it was found that it contained suspected 

ganja. On being asked the person identified himself as Sikun Saharia and also 

disclosed that there was ganja was in the packets. Then the accused was brought to 

the police station. The O/C was informed and came to the place of occurrence. Then 

he lodged a complaint before the O/C and handed over the accused and seized 

suspected ganja to the O/C. Ext.1 is the FIR and Ext.1(1) is his signature. P.W.1 also 
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deposed that the suspected ganja was seized by S.I. Ramesh Saikia and stated that 

the ganja was found inside the bag carried by the accused present in the dock.  

9.  P.W.2 Satish Chandra Das, his evidence is to the effect that on 4-8-13 

at about 1-2/1 p.m. while he was sitting in his grocery shop police came and asked 

him to come to the police station. He saw the accused in the police station. Then the 

O/C asked him to open one bag. He opened the bag and found ganja inside. As told 

by police he weighed the ganja on scale which showed 4 kg 700 gm of ganja.  Police 

seized the weight. Ext.2 is the  seizure list and Ext.2(1) is his signature. Police took 

some ganja as sample and packed it in three envelopes.  Ext.3 is the seizure list and 

Ext.3(1) is my signature. Material Ext.1 is the three packets containing ganja which 

he identified in the court.   

10.  P.W.3 Biren Turi, driver of the vehicle (winger). He deposed that about 

2-3 years back on the relevant day he was driving the vehicle (winger) from 

Dhekiajuli carrying passengers to Tezpur. At Thelamara in front of Thelamara PS 

police stopped his vehicle and checked it and also searched the passengers. During 

checking  police recovered one bag in the hands of one passenger who is accused in 

this case (he identified the accused in the dock). The bag was opened and police 

found ganja inside the bag. Then police took the vehicle and the ganja to the police 

station and police recorded his statement. Police also seized the ganja from the 

accused. Further he stated that police seized one 50 paise coin from him. Ext.4  is the 

seizure list and Ext.4(1) is his signature.  

11.  P.W.4 Babul Ali, his evidence is that about 1 ½ years back police called 

him to the police station and showed him one bag and took out suspected ganja from 

the bag and seized the same. Ext.3 is the seizure list and Ext.3(2) is his signature.  

12.  P.W.5 is Ramesh Saikia, S.I. of Police, his evidence is that on 8-4-13 

he was posted at Thelamara P.S. as Attached Officer. On that day at about 7/8 a.m. 

on the N.H. 52 police checking was going on. One passenger vehicle (winger) bearing 

registration No.AS-12/E-5739 was checked, and on search, recovered one bag 

containing ganja from the possession of one passenger named Sikun Saha. ASI Golok 

Ch. Das was in charge of the checking party. He informed him and he informed the 



- 5 - 
 

O/C, Thelamara P.S. and concerned C.I. about recovery of ganja.  The O/C and the 

C.I. came to the place of occurrence and authorized him to seize and weigh the 

suspected ganja. Thelamara PS GDE No.72 dtd. 4-8-13 was made and as per 

instruction he seized the suspected ganja. It was 4 kg 700 gm ganja  in weight  which 

were seized in presence of witnesses.  Ext.3 is the seizure list and Ext.3(3) is his 

signature. He also seized 50 paise coin from the accused. Ext.4 is the seizure list and 

Ext.4(2) is his signature. He also stated that he got weighing scale from one Satish 

Ch. Das by which he weighed the suspected ganja. Ext.2 is the scale and weigh and 

Ext.2(2) is his signature. Ext.5 is the abstract copy of GDE and Ext.5(1) is the 

signature of SI Jalaluddin Ahmed. He also prepared sketch map of the place of 

occurrence. Ext.6 is the sketch map and Ext.6(1) is his signature. Then he put 30 gm 

ganja each in three packets and sealed the same and as per order of the S.P. he sent 

the packets of sample of ganja to FSL.  On 4-8-13 ASI Golok Ch. Das lodged an 

ejahar with the police station. The O/C registered a case and entrusted him to take 

up investigation.  He arrested the accused. Ext.1 is the ejahar and Ext.1(2) is the 

signature of the then O/C of Thelamara P.S. On completion of investigation he 

handed over the case diary to the Circle Inspector Someswar Borah. The Circle 

Inspector submitted charge sheet against accused Sikun Saharia U/s.20(B) of NDPS 

Act. Ext.7 is the charge sheet and Ext.7(1) is the signature of S.I. Someswar Borah. 

He also stated that during investigation he collected FSL report and submitted with 

the case record.  Material Ext.1 is  one packet of sample of ganja with office seal 

which was sent to FSL. Ext.8 is the letter through which sample of ganja was sent to 

the concerned S.P. According to the FSL report on 28-10-13 the test gave positive 

report for ganja.  

13.  P.W.6 Gajendra Nath Deka is the Dy. Director in the Drugs and 

Narcotic Division and he deposed that on 7-8-13 he received a parcel through the 

Director, DFS, Assam in connection with Thelamara P.S. case No.88/13 consisting 

three exhibits enclosed in a sealed cartoon  with cloth cover.  The description of the 

articles are as follows : 

  Three sealed envelope containing 30 gm dry plant material, the sample 

were marked as DN-311/2013(a) to DN-311/2013(c).  
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On examination  he found that the exhibits DN-311/2013(a) to (c) gave positive test 

for cannabis (ganja).  

The report was forwarded to Addl.S.P.(GQ), Sonitpur by Sri M.N. Bora,  Director in 

charge.   Ext. 5  is his report and Ext.5(1) is his signature. Ext.6 is the forwarding and 

Ext.6(1) is the signature of Sri M.N. Bora,  Director in charge. 

14.  P.W.7 Someswar Borah, Inspector of Police , his evidence is that on 4-8-13 he 

was posted as Circle Inspector, Dhekiajuli Circle. On that day in the morning at about 

8:30 a.m. Thelamara P.S. conducted checking and recovered suspected ganja from 

one person and the O/C, Thelamara P.S. informed him about recovery of ganja. 

Accordingly he came to Thelamara P.S.  He issued authority authorizing Ramesh Ch. 

Saikia, S.I. to seize the ganja as per procedure. Ext.8 is the authority slip and Ext.8(1) 

is his signature.  

Cross Examination of witnesses 

15.  In cross P.W.1 stated that he did not seize ganja but he saw the ganja 

when the O/C opened the bag. He also stated that he has no knowledge if the O/C 

made the accused aware about his right U/s.50(1) of NDPS Act. 

16.  P.W.2 in his cross stated that he saw the seized ganja in the police 

station but he cannot say from where the ganja were recovered.  He does not know 

whether police produce the ganja before magistrate or senior police officer. He also 

stated that police took the sample of ganja in 2/3 packets. He did not weigh the 4 kg 

700/800 gm ganja.   

17.  P.W.3 in his cross stated that when police seized the bag containing 

ganja the accused denied the ownership of the bag.  

18.  P.W.4 in his cross stated that he did not see the seized material but he 

put signature in blank paper. 

19.  P.W.5 in his cross stated that on getting information he came to the 

place of occurrence. He also stated that before he opened the bag he did not make 

the accused aware about his right that the bag be opened in presence of magistrate 
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or gazette officer. However, he stated that he opened the bag in presence of 

inspector of police. He also stated that he weighed and seized the ganja on the spot.  

He denied the defence suggestion that he did not weigh the ganja. Vide Material 

Ext.1  he has seen two packets of ganja. He also stated that he seized the ganja  in 

presence of driver and handyman of the vehicle he denied the defence suggestion  

that he did not seize the ganja as per Sec.50(1) of the NDPS Act.  

Appreciation of evidence 

20.   From the discussion of evidence on record it appears that all the 

P.Ws. have stated that on 4-8-13 in the morning while Thelamara police was 

conducting NAKA checking on N.H. No.52 one passenger vehicle bearing registration 

No.AS-12/E 5739 (winger) coming from Dhekiajuli side was stopped in front of 

Thelamara P.S. and police recovered ganja from a bag in the hands of one of the 

passengers namely accused Sikun Saharia. It is in the evidence of the P.W.1  Golok 

Ch. Das that at the relevant time he was in charge of Naka checking party and the 

accused was the passenger of the vehicle bearing registration No.AS-12/E-5739. 

When the vehicle was checked one passenger namely Sikun Saharia got off with a 

bag in his hand. He searched the bag and opening the bag he found  ganja inside the 

bag. He also stated that the O/C came to the place of occurrence. He handed over 

the ganja and the accused to the O/C. P.W.5 S.I. Ramesh Saikia stated that while he 

along with his colleague and staff were on NAKA checking duty recovered ganja from 

a bag in the hand of accused Sikun Saharia who was the passenger of the vehicle and 

he immediately  informed the O/C, Thelamara and C.I., Dhekiajuli and he seized the 

ganja as per direction of the Circle Inspector. P.W.7 Someswar Borah, Circle 

Inspector stated that on 4-8-13 he got information regarding recovery of ganja from 

one person. He immediately came to the police station and authorized Ramesh Saikia 

to seize the  ganja as per provision of NDPS Act. Ext.8 is the said authority slip. P.W.6 

Gajendra Nath Deka, forensic expert, from his evidence it reveals that he received 

three packets in sealed envelope containing 30 gms dry plant materials in connection 

with Thelamara P.S. case No.88/13 dated 4-8-13 and on examination he found that 

the exhibits gave positive test for cannabis (ganja). 
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21.   I have threadbare discussed the evidence on record. From the 

evidence of PWs it is evident that on the relevant date and time and the place 

Thelamara police conducted naka checking and stopped and checked vehicle bearing 

registration No.AS-12/E 5739 (winger) recovered ganja from a bag in the hand of 

accused Sikun Saharia  who was travelling in the said vehicle along with other 

passengers. Pw3 is the driver of the vehicle testified that  when police checked the 

vehicle as well as passengers,  found that  one passenger named Sikun Saharia had a 

bag in his hand,  and on being questioned by police, the accused replied that he was 

carrying clothes in the bag .He also stated that police opened the bag and found 

ganja inside the bag. So it is palpably clear that the bag containing ganja was 

recovered from the possession of accused Sikun Saharia.   

22.  On consideration of evidence on record I find the evidence of PWs 

reliable and in my  considered opinion  the recovery of ganja from the possession of 

the accused has been proved beyond reasonable doubt. 

23.  Now let me see whether police recovered /seized the suspected ganja 

as per the procedure required under NDPS  Act. I may look at the relevant provisions 

of Sec 42 ,43 and 50 of the Act.  Sec.42 of the Act speak of – power to entry,  

search, seizure and arrest without warrant or authorization.  Sec.43 of the Act 

speaks of – power of seizure and arrest in public places. Sec.50(1) provides 

:condition under which search of a person shall be conducted –when any officer 

duly authorized u/s 42 is about to search any personunder the provision of sec 41, 

sec42 or sec 43 ,he shall ,if such person so reqires,take such person without delay 

to the nearest gazette officer of any of departments mentioned in sec42 or to the 

nearest magistrate. 

24.  It is not in dispute that the seizure was made by PW 5 SI of Police and 

the PW 7 Inspector of Police authorized the PW5 to make seizure as per procedure. It 

is also not in dispute that seizure and arrest was made by police in public place i.e. on 

the National Highway.  As regard the compliance of provisions of Sec.42 (2) it is 

found from the evidence of the PW5  and PW 7 that immediately after  examining the 

bag containing ganja PW5 informed PW7 Inspector of Police and PW7 rushed to the 

P.O.  and gave authority in writing(Ext 8) to PW5  to seize the suspected ganja.  
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25.  However, while arguing the case the ld. Counsel for the accused 

contended that the police at the time of search did not apprise the accused of his 

right to be searched in presence of  gazetted officer or in presence of magistrate. The 

ld. Counsel for the accused also submitted that in cross examination PW1 stated that 

he does not know whether the O/C, Thelamara PS who opened the bag apprised the 

accused of his right to be searched in presence of gazette officer of magistrate.  

26.  Ld. Counsel  for the accused relied upon the decision/observation in 

the case of Prantosh Paul and Ors. Vs. State of Tripura  2014 (5) GLT (Tripura )193 

and Suresh & Ors . vs. State of Madhya Pradesh  (2013) 1 Supreme Court Cases (Cri) 

541 (2013)1 Supreme Court Cases 550. Regarding compliance of requirement of  

Sec.50,  the Hon‟ble Supreme Court  in Suresh –vs- State of Madhya Pradesh in para 

13 observed  as follows : 

27.  “13 In order to set the controversy raised, the Constitution Bench, 

at the foremost, recapitulated the decision arrived at by the Constitution Bench in 

Baldev Singh case. After considering all the earlier decisions, the latter Constitution 

Bench arrived at the following conclusions: (Vijaysingh Chandubha Jadeja case SCC 

pp 619-22 paras 24 & 28-31). 

  „24. Although the Constitution Bench in Baldev Singh case did not 

decide in absolute terms the question whether or not Section 50 of the NDPS Act was 

directory or mandatory yet it was held that provisions of Sub-section (1) of Section 50 

make it imperative for the empowered officer to inform‟ the person concerned 

(suspect)  about the existence of his right that if he so requires, he shall be searched 

before a gazette officer  or a Magistrate; failure to „inform‟ the suspect about the 

existence of his said right would cause prejudice to him, and in case he so opts, 

failure to conduct his search before a gazette officer or a Magistrate, may not vitiate 

the trial but would render the recovery of the illicit article suspect and vitiate the 

conviction and sentence of an accused, where the conviction has been recorded only 

on the basis of the possession of the illicit article, recovered from the person during a 

search conducted in violation of the provisions of Section 50 of the NDPS Act. The 

Court also noted that it was not necessary that the information required to be given 
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under Section 50 should be in a prescribed form or in writing but it was mandatory 

that the suspect was made aware of the existence of his right to be searched before 

the gazette officer or a Magistrate, if so required by him.” 

28.  I have given my anxious thought to the evidence on record and I also 

bear in mind  the law laid down in regard to compliance of requirements of                  

Sec 42 ,43 ,and  Section 50 of NDPS Act.  

29.  In this case from the materials on record it is found that police 

searched the bag containing ganja; there was no personal search or police did not 

search the person of the accused.  That apart, it is evident from the evidence of PWs 

that the Inspector of Police PW 7, a gazetted officer, came to the P.O. and authorized 

his subordinate police officer to make seizure of ganja found in the possession of the 

accused. So, in  my considered opinion  though it was not specifically put to the 

accused as to whether he wanted to be searched before gazette officer or Magistrate, 

the presence of gazette officer PW7 is substantial compliance of the requirement of 

Sec.50 of NDPS Act.  

30.  So having regard to law and facts I find that prosecution has been able 

to prove beyond reasonable doubt that about 4 kg 700 gm approx. of ganja was 

seized from the possession of the accused.  The said  quantity is lesser than 

commercial quantity which is  punishable  U/s.20 (ii) (B) of NDPS Act.  

31.  In view of the above I find that prosecution has been able to prove the 

offence U/s.20ii(B) of NDPS Act against accused Sikun Saharia beyond all reasonable 

doubt.    

     O   R   D   E   R 

32.  In the result, I find accused Sikun Saharia guilty U/s.20 (ii)(B) of the 

NDPS Act. Accordingly, he is convicted thereunder.  

33.  Heard the accused on the point of sentence. It is submitted that the 

accused is a very poor person and already he has been in jail hazot for about three 

years and earlier he had worked as daily labourer to maintain his old and ailing 
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father. Hence considering his condition in life, lenient view may be taken in respect of 

sentence.   

34.  I have considered the facts and circumstances and the submission 

made by and  on behalf of the accused.   

35.  Considering all aspects the accused is sentenced to R.I. for 3 (three) 

years and to pay a fine of Rs.5000.00 (Rupees five thousand) only, i.d. to suffer R.I. 

for another 1 (one) month. I think the above sentence will meet the ends of justice. 

Set off the period of detention.  

36.  A copy of judgment be given to the accused free of cost.   

37.  Given under my hand and seal of this court on this 1st day of March, 

2016.  

 

( S. Das ) 
Additional Sessions Judge, 
       Sonitpur, Tezpur.  
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Spl. NDPS Case No. 03/2013 

 

A  P P E N D X 

 

PROSECUTION WITNESSES 

1. P.W.1 :  Sri Golok Chandra Das 

2. P.W.2 :  Sri Satish Chandra Das 

3. P.W.3 :  Sri Biren Turi 

4. P.W.4 :  Md. Babul Ali 

5. P.W.5 :  Sri Ramesh Saikia 

6. P.W.6 :  Sri Gajendra Nath Deka 

7. P.W.7 :  Sri Someswar Bora 

 

LIST OF EXHIBITS 

 

1. Ext.1 :  FIR 

2. Ext.2  :  Seizure list 

3. Ext.3 :  Seizure list 

4. Ext.4 :  Seizure list 

5. Ext.5 :  Abstract copy of GDE. 

6. Ext.6 :  Sketch map. 

7. Ext.7 :  Charge sheet 

8. Ext.8 : Authority slip. 

 

 

( S. Das ) 
Additional Sessions Judge, 
       Sonitpur, Tezpur.  
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